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Provision on „fair practices, fair dealings and fair uses” in the draft Treaty on promoting availability of accessible-format copies for the visually impaired
  

Executive summary:

· Those who promote such a provision wrongly imply that the fair use system is not in accordance with (the correct interpretation of) the three-step test and suggest that the international norms be adapted to allow fair use also where it is allegedly in conflict with the (correct interpretation of the) test.

· There is no well-founded reason to allege that a well-established fair use or fair dealing/fair practice system would not be in accordance with the three-step test.

· The introduction of fair use (or fair dealing) in a country without relevant legal tradition and well-established case law may create conflicts with the three-step test.

·  Such a provision would create a triple danger:

(i) This kind of provision – according to which fair dealing/fair practice and fair use systems may be used to implement the exceptions foreseen in the would-be instrument/treaty – has never been necessary for the applicability of these systems where they are based on appropriate tradition and duly developed case law; at the same time, it would create a potential danger since it might suggest that now such systems may and should be introduced also in countries without such tradition and case law and, as a result, it could lead to conflicts with the international norms, in particular those on the three-step test. 

(ii) This potential danger would be aggravated and made more probable by the fact that those who insist on the inclusion of such a provision do so on the basis of the badly founded theory that a fair use or fair dealing/fair practice system would offer “more flexibility” and would make more and broader exceptions possible than what is allowed under the three-step test.

(iii) Such a provision with the danger of undermining the adequate balance of interests guaranteed by the three-step test might have an impact on the application of other exceptions too; first, it might be presented as a standard for any new norm-setting activity in WIPO; and, second, it might be claimed that the “new interpretation” reflected in the proposed provision could and should serve also for the interpretation and application of any other exceptions allowed by the existing international norms.
1. Provision in the draft text

The provision which refers to “fair practices, [fair] dealings or [fair] uses” may be found in the last part of the draft instrument/treaty. Until the November 2012 version – which served the basis for negotiations at the last session of the WIPO Standing Committee on Copyright and Related Rights (SCCR) in February 2013 – this part of the draft text had the title of “’Principles of application’ cluster package.” At the last session of the SCCR, the contents of this “cluster” was changed and its title was also modified to “Article(s).”

The text of the provision is presented below in a way that it is indicated how it has been modified in comparison with the November 2012 version (the changes appear in bold and red letters).   

 [Member States/Contracting Parties may fulfill their rights and obligations under this instrument/Treaty through specific exceptions or limitations specifically for the benefit of beneficiary persons; general other exceptions or limitations, or a combinations thereof within their national legal traditions/systems. These may include judicial, administrative or regulatory determinations for the benefit of  beneficiary persons as to [such as fair practices, dealings or uses to meet their needs or fair use; or a combination thereof,] whether existing or established to fulfill this instrument/treaty, [provided they are consistent with the Member States’/Contracting Parties’ international obligations].]. 
The provision has been improved, in comparison with its previous version, by somewhat mitigating (but not eliminating) the danger of suggesting the introduction of fair use or fair dealing systems in countries without any legal tradition concerning these concepts (and without duly developed case law guaranteeing the adequate application thereof). First, now there is a reference to legal traditions (although this is weakened by the alternative reference to mere “legal systems”); second, the phrase “whether existing or established to fulfill this instrument/treaty” – which would further stressed idea of newly introducing such systems – has been deleted (although this possibility – implicitly – would continue existing under the new version too).  

However, these improvements are only sufficient to reduce the potential dangers that such a provision might cause for the existing copyright system under the international copyright norms. This memorandum outlines those potential dangers.  

2. Existing fair dealing (fair practice) and fair use systems 

Fair dealing. The standard model of “fair dealing” systems is the British system. The essence of the system is that a set of bases for defense against actions for infringement of copyright is determined in the statutory law. The defense only succeeds where the judge finds in the concrete case that the conditions of fairness are met. 

Under the Copyright, Designs and Patents Act 1988 (CDPA) of the United Kingdom, fair dealing is limited for the purpose of research and private study (section 29), criticism, review, and news reporting (section 30). The courts have developed criteria to determine whether or not in these cases the “dealing” is truly fair.
 Those criteria only exist in the form of case law precedents; they have not been codified in statutory law. 
Similar “fair dealing” systems exist also in other countries following the common law tradition with certain differences, although those differences do not concern the above-mentioned basic structure (exhaustive list of defenses and case-law determination of the criteria of fairness). For example, in the Australian and Canadian copyright acts, parody and satire are also listed as bases for finding fair dealing.
  Furthermore, the Canadian “fair dealing” system also differs from such systems of other common-law countries in two quite substantial aspects due to the famous 2004 ruling of the Supreme Court in the CCH Canadian Ltd. v. Law Society of Upper Canada case.
 The first such aspect is a strange statement in the ruling according to which the bases for defenses against actions for infringements should rather be characterized as bases for “users’ rights.”
 The second aspect is that the ruling lists six generally applicable principal (but non-exhaustive) factors to be applied to determine whether or not such alleged “users’ rights” may and should be recognized on the basis of the concept of fair dealing (factors which are quite similar to the criteria listed in the relevant provision of the US Copyright Act): (i) the purpose of the dealing;  (ii) the character of the dealing;  (iii) the amount of the dealing;  (iv) available alternatives to the dealing; (v) the nature of the work; and (vi) effect of the dealing on the work.  

Fair practice. In South Africa, the Copyright Act of 1978 applies quite a unique solution in other aspects. The existence of this kind of legislation may be the reason for which, in the above-quoted draft provision, in addition to the well-known cases of fair dealing and fair use, reference is made also to fair practice. 

There are five kinds of exceptions in the South African Copyright Act (one of which does not mean genuine exceptions to economic rights but rather the exclusion of certain works from copyright protection as such):

(i) Paragraph (1) of section 12 contains a fair dealing provision similar to the one in the UK Act.

(ii) Paragraphs (3) to (4) of section 12 provide for specific exceptions subject to fair practice. The two paragraphs – with negligible wording differences – correspond to those two provisions of the Berne Convention on specific exceptions (for quotations and illustrations for teaching, (Article 10(1) and (2)) in which the proviso “provided [the exception] is compatible with fair practice” appears.

(iii) Paragraphs (5) to (7) and (9) to (13) provide for exceptions to certain rights in cases specifically allowed by Berne provisions,
 and in two further cases where such exceptions are generally recognized as justified under the Convention and the other copyright treaties.
 The application of these exceptions is not subject to the proviso of fair dealing or fair practice, neither are they subject to the three-step test. 

(iv) Paragraph (8) does not contain genuine exceptions to rights; it rather excludes from copyright protection certain works where the Berne Convention allows to do so,
 and – in accordance with the Convention – clarifies that mere information is not covered by copyright.
 

(v) Section 13 provides for “general exceptions in respect of reproduction of works” to be permitted by regulation subject to the second and third criteria of the three-step test.
    

Without unnecessarily burdening this memorandum with an analysis about it, it seems sufficient to state that, in the given context, fair practice and fair dealing seem to be synonyms.      

The problem with these unique provisions is that one might interpret them to mean that neither the fair dealing exceptions nor the specifically provided exceptions are subject to the three-step test (which would be contrary to Article 13 of the WCT and Article 10 of the WCT), and furthermore that certain specific exceptions are not even subject to the criteria of fair dealing or fair practice.                        

Fair use. Of the three categories mentioned in the draft provision, the fair use system is the best known; reference has been mainly made to it in the preparatory work of the would-be instrument/treaty. It is so much well known that its presentation may only be needed for the sake of completeness. The quotation of the relevant section – section 107 – of the US Copyright Act seems to be sufficient:

Notwithstanding the provisions of sections 17 U.S.C. § 106 and 17 U.S.C. § 106A, the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include: 

1. the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; 

2. the nature of the copyrighted work; 

3. the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 

4. the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors. 

Two features of the fair use doctrine are particularly relevant from the viewpoint of its comparison with the fair dealing/fair practice system and with the three-step test. First, contrary to the provisions on fair dealing/fair practice, only the most typical bases for finding for free use are listed but the list is non-exhaustive. Second (this does not follow directly from the text of section 107 – which is just a statutory codification of case law itself – but from case law), contrary to the three-step test, the non-exhaustive criteria on the basis of which it should be judged whether or not a certain use is fair are not cumulative in the sense that an exception will only pass scrutiny if all those criteria suggest fair use (under the three-step test, an exception may only be allowed if it fulfills all the three criteria of the test step by step).      

3. Fair dealing/fair practice, fair use and the copyright treaties
Under Article 36(1) of the Berne Convention, “any country party to this Convention undertakes to adopt, in accordance with its constitution, the measures necessary to ensure the application of this Convention.” This offers flexibility as regards the way in which the Convention is applied. However, Article 36(2) also determines the limits of such flexibility stating the principle of pacta sunt servanda by providing that “at the time a country becomes bound by this Convention, it will be in a position under its domestic law to give effect to the provisions of this Convention.” 

In Article 1(1) of the TRIPS Agreement, the same principles are reflected. The first sentence also states the principle of pacta sunt servanda (“Members shall give effect to the provisions of this Agreement”), while the third sentence states that there is flexibility regarding the “appropriate method of implementing of the Agreement within their own legal system and practice” (of course, as long as such a “method” truly guarantees the implementation of the provisions of the Agreement giving effect to them in accordance with the first sentence). 

Article 14(1) of the WIPO Copyright Treaty (WCT) contains practically the same provisions as Article 36(1) of the Berne Convention, except that it refers to the legal systems of the Contracting Parties rather than to their constitutions. 

As it can be seen, there is no obligation for the contracting parties of these treaties to implement the provisions thereof by statutory law; they may leave implementation to case law or to a combination of statutory law and case law – provided the treaties are duly implemented giving effect to their provisions.

From the viewpoint of this memorandum mainly the adequate implementation of the three-step test – provided in Article 9(2) of the Berne Convention (covering the right of reproduction), Article 13 of the TRIPS Agreement and Article 10 of the WCT (covering any economic right under copyright) – is relevant. 

It is submitted that, due to the above-mentioned provisions of the copyright treaties, the contracting parties are allowed to implement the treaties concerning exceptions and limitations (hereinafter: exceptions) more or less through case law. There seems to be no provisions in the statutory laws of the countries mentioned above which apply fair dealing/fair practice or fair use systems that would suggest any conflict with the three-step test. It depends on the case law on the actual application of these systems in practice whether it is in accordance or in conflict with the test. This issue is discussed more in detail below. 

4. Those who promote such a provision wrongly imply that the fair use doctrine is not in accordance with (the correct interpretation of) the three-step test 

and suggest that the international norms be adapted to allow fair use 

also where it is allegedly in conflict with the test

There may be hardly any doubt that this is the probable intention behind the above-quoted draft text. This seems quite clear, for example, on the basis of the statements published on the website of Knowledge Ecology International (KEI) (which is among the most active promoters of a provision on fair dealing, fair practice and fair use).    

In an article published on KEI’s website last November, the following theory is presented:

Currently, at SCCR 25, the interpretation of the three-step test is again being discussed, but how does it compare with the United States four-facture fair use test? While international law and the United States Copyright Act both provide for specifically enumerated limitations and exceptions as well as a test for additional limitations and exceptions, the United States "fair use" test provides a broader and more flexible interpretation than the restrictive WTO interpretation of the "three-step test." These interpretations are important, determining whether a flexible approach is taken, likely to result in greater limitations and exceptions…

A version of the three-step test also appears in the TRIPS Agreement and in 2000, a WTO panel decision interpreted the three-step on limitations and exceptions narrowly, requiring that parties meet all three criteria to satisfy limitations to exclusive rights under Article 13 of TRIPS (of (1) certain special cases; (2) that do not conflict with a normal exploitation of the work; and (3) do not unreasonably prejudice the legitimate interests of the right holder). This interpretation results in a restrictive reading of the three-step test, requiring parties to independently satisfy each of the three criteria. If one factor is not satisfied, the inquiry ends and the limitation or exception will be found in non-compliance with the three-step test.

In the United States, many limitations and exceptions to copyright are specifically codified under the Copyright Act. However, many noninfringing uses in the United States are not specifically enumerated, but rather, stem from the broad "fair use" provision codified at 17 U.S.C. 107. Section 107 provides for four factors in determining whether a use is "fair use" and therefore not an infringement of copyright. These four factors include: 1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; 2) the nature of the copyrighted work; 3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 4) the effect of the use upon the potential market for or value of the copyrighted work.

In applying the four fair use factors, courts in the United States have repeatedly held that a party need not prevail on each of the four factors, but are weighed and balanced… 

Thus, even where a defendant cannot establish satisfaction of one (or more) of the four enumerated factors, fair use may still apply. Taking a holistic approach, considering the four factors in total, allows greater flexibility and additional limitations and exceptions that may not otherwise be found as valid fair use if the defendant were required to satisfy each of the four factors… This approach is clearly distinguishable from the approach of the 2000 WTO panel and is more in line with the approach favored in the Max Planck Declaration on a Balanced Interpretation of the Three-Step Test which advocates for a holistic approach.
  

The allegations may be summed up in this way. If it is accepted that the three-step test is to be applied in a way that all the three criteria must be fulfilled by an exception, not all exceptions allowed under the fair use doctrine would be in accordance with the test. In such a case, the US fair use system would offer more flexibility and would allow more and broader exceptions than the three-step test since, contrary to the cumulatively applied three criteria of the test, the four factors mentioned in section 107 of the Copyright Act are not necessarily cumulative; fair use may apply even where it does not satisfy one (or more) of those factors. 

However, it is obvious – since it unequivocally follows from the text and from the negotiation history of the international norms on the three-step test – that the three criteria of the test are cumulative. When the two WTO dispute settlement panels dealing, in 2000, with the interpretation of the test as provided in Articles 13 and 30 of the TRIPS Agreement, respectively,
 recognized this, they adopted the only possible correct interpretation of the test. 

Thus, the allegation according to which the US fair use system allows the application of exceptions, also in cases where under the three-step test it would not be possible, does not suggest less than that the US copyright law is in conflict with Article 9(2) of the Berne Convention, Article 13 of the TRIPS Agreement and Article 10 of the WCT. 

The idea behind the above-quoted provision (or any possible variant) of the would-be international instrument/treaty is to suggest that the exceptions to be provided in it may be implemented in a “more flexible” way than what follows from the three-step test and its correct interpretation, including through a fair use system allegedly offering such a “more flexible” way. 

As it also turns out from the text published on KEI’s website and quoted above, the proponents of such a provision to be included in the instrument/treaty would prefer the idea of adapting the three-step test, or at least its interpretation, to the alleged “more flexible” nature of the fair use doctrine. In this connection, reference is made to the Munich Declaration in which, among other things, it is suggested that – similarly to the four factors mentioned in section 107 of the US Copyright Act – the three conditions of the test only have to be considered and, if one of them is not fulfilled, an exception may still be applicable. It is in particular the key second condition (no conflict with a normal exploitation of works) about which the Declaration reflects the view that it may be neglected.  Unequivocal reasons have been presented in a paper for which this strange theory is in a head-on crash with the relevant international norms. It is available on the website www.copyrightseesaw.com,
 but for ready availability a copy is attached to this memorandum. However, even without such a detailed analysis, it must be obvious for anybody who is aware of the meaning of the words and expressions involved that, in this respect, there is fundamental difference between section 107 of the US Act and the treaty provisions on the three-step test. In section 107, the expression “the factors to be considered shall include…” may truly be understood that, by considering a factor, it may be found that an exception is applicable even where it does not satisfy that specific factor. In contrast, the treaty provisions on the three-step test have the structure of “shall confine limitation or exceptions to/shall be a matter… to permit… in certain special cases … provided that… and that” which cannot be interpreted in a way to mean that an exception may be applied also where it is not confined to a special case, or where it is confined to such a case, it does not fulfill the first proviso, or where, although it fulfills the first proviso, it does not fulfill the second one.               
However, as discussed below, it is not necessary to adapt the three-step test to the presumed “more flexible” nature of the fair use doctrine. There is appropriate and solid reason to be of the view that the US fair use system, due to the duly developed case law on which it is based, is in accordance with the three-step test. 

In the case of the fair dealing/fair practice provisions in the respective national laws, it may also be stated that, with an adequately established applied case law, they may be in accordance with the three-step test.     

5. There is no well-founded reason to allege that a truly well-established fair use or fair dealing/fair practice system would not be in accordance with the three-step test 

A couple of academics have expressed doubts about the compatibility of fair use as codified in section 107 of the US Copyright Act – and as it is applied in practice – with the three-step test.
  The source of such a doubt may be found in a specific interpretation of the first “step” of the test under which exceptions and limitations may only be applied in certain special cases. According to the belief of those who have such a doubt, the adjective “certain” may be interpreted as a requirement of a completely precise determination, in statutory law, of the scope of application of exceptions, which in their view is not fulfilled in the US Copyright Act. However, other leading commentators
 have pointed out in a persuasive manner that the doubt of the said academics is badly founded since it is based on an erroneous interpretation of the first “step” (see below more in detail). 

These kinds of academic views have been due to a great extent to a specific reading of the report adopted by the second of the two WTO dispute settlement panels which interpreted the three-step test in 2000. Both panel reports were adopted in 2000; the first one in a patent case where an adapted version of the test provided in Article 30 of the TRIPS Agreement was concerned,
 and three months later a second one in a copyright case interpreting Article 13 of the Agreement
 (hereinafter: the copyright panel).  

The copyright panel, in interpreting the first condition of the test as provided in Article 13 of the TRIPS Agreement did not go beyond what it believed to be the ordinary meaning of the terms "certain" and “special.” In respect of the term “certain” it stated that its ordinary meaning is "known and particularised, but not explicitly identified", "determined, fixed, not variable; definitive, precise, exact"
 After quoting these dictionary definitions, the panel concluded as follows: 

In other words, this term means that, under the first condition, an exception or limitation in national legislation must be clearly defined.  However, there is no need to identify explicitly each and every possible situation to which the exception could apply, provided that the scope of the exception is known and particularised.  This guarantees a sufficient degree of legal certainty.
 (Emphasis added.)

Then the panel turned to the term “special” and quoted from the Oxford Dictionary that it connotes "having an individual or limited application or purpose", "containing details; precise, specific", "exceptional in quality or degree; unusual; out of the ordinary" or "distinctive in some way".
  It deduced from this the following meaning: 

This term means that more is needed than a clear definition in order to meet the standard of the first condition.  In addition, an exception or limitation must be limited in its field of application or exceptional in its scope.  In other words, an exception or limitation should be narrow in quantitative as well as a qualitative sense. This suggests a narrow scope as well as an exceptional or distinctive objective.
 (Emphasis added.)  

The panel has not given sufficient explanation why it based the interpretation of the word “certain” apparently on one of the dictionary definitions: “determined, fixed, not variable; definitive, precise” and why not on the other one: “known and particularised, but not explicitly identified.” While certain commentators
 consider the panel’s interpretation as appropriate, many others
 are of the opinion that the word “certain” in front of “special cases” does not have a separate normative meaning, that it is used rather as a synonym of “some,” and that only the adjective “special” and the confined nature of an exception are decisive. 

On the basis of the latter – quite surely the correct – interpretation, the allegations according to which the US fair use regulation and practice is not in accordance with the three-step step may be easily rejected. As mentioned above, the basis for such allegations is the view that the US Copyright Act does not fulfill the condition of “certainty,” since it does not contain a sufficiently clear definition as required by the above-mentioned interpretation of the WTO panel. However, such a doubt about the US law is not justified even following the interpretation adopted by the copyright panel since it is based on an unjustified over-stretched emphasis of an isolated element of the panel’s finding: the requirement of clear definition as a criterion of “certainty.” This is so, since the panel otherwise adopts a sufficiently relaxed interpretation thereof by emphasizing, as quoted above, that “there is no need to identify explicitly each and every possible situation to which the exception could apply.” 

Otherwise, the fact that the international copyright community has not questioned the harmony of the fair use doctrine (and equally of the fair dealing systems) with the three-step test is reflected also in the documents on the preparatory consultations of the accession of the US to the Berne Convention. In respect of exceptions and limitations, only the jukebox exception was raised by the WIPO Secretariat and by the representatives of parties to the Berne Convention. No views were expressed according to which section 107 of the US Act and the fair use regime in general would be in conflict with Article 9(2) of the Berne Convention.
 

This was further confirmed at the Diplomatic Conference which adopted the WCT and the WPPT in 1996. The delegate of the US at the session of Main Committee I made the following statement: “it was essential that the Treaties permit application of the evolving doctrine of ‘fair use,’ which was recognized in the law of the United States of America, and which was also applicable in the digital environment.”
   

None of the 120 government delegations found anything in this statement for which it would have opposed or even commented on it.  The reason for this was – and it is still the case – that, in the US fair use system, exceptions are also only applied in a way confined to certain special cases (and also fulfilling the other two conditions of the three-step test); just the identification of those cases is the result of a rich and fine-tuned case law rather than statutory law and its application.  

6. The introduction of fair use (or fair dealing) in a country without appropriate legal tradition and well-established case law may create conflicts with the three-step test
When we consider the chances and possible consequences of introducing a fair use (or fair dealing) system in a country where there has been no such legal tradition, it should be taken into account that such a step may take place in two different ways. The first way is to introduce it but to recognize and state that its application is also subject to the three-step test. The second way would be to introduce such a system on the understanding – as suggested by KEI and those who may share its views – that it is “more flexible” than the three-step test and that thus it allows the application of exceptions that would not be allowed by the three-step test (at least in accordance with the correct interpretation thereof).            

On the basis of the text of the new provisions, it seems that the way fair use has been introduced in the Republic of Korea may fall in the first above-mentioned category. The new Article 35-3 of the Korean Copyright Act, under the title of “Fair Use of Copyrighted Material,” reads as follows:

1. Except for situations enumerated in art. 23 to art. 35-2 and in art. 101-3 to 101-5, provided it does not conflict with a normal exploitation of copyrighted work and does not unreasonably prejudice the legitimate interest of the copyright holder, the copyrighted work may be used, among other things, for reporting, criticism, education, and research. 

2. In determining whether art. 35-3(1) above applies to a use of copyrighted work, the following factors must be considered: the purpose and character of the use, including whether such use is of a commercial nature or is of a nonprofit nature; the type or purpose of the copyrighted work; the amount and importance of the portion used in relation to the copyrighted work as a whole; the effect of the use of the copyrighted work upon the current market or the current value of the copyrighted work or on the potential market or the potential value of the copyrighted work.

These provisions may only be interpreted in one way; namely that the exceptions in the specific cases mentioned in paragraph (1) are only applicable if they correspond also to the second and third conditions of the three-step test. Paragraph (2) does not relax these conditions; it indicates the factors that should be considered in order to establish whether or not an exception corresponds to the criteria under paragraph (1); that is, practically to the three-step test. 

However, if the above-quoted translation is correct, there still seems to be a problem which does not follow from its – “advertised” – similarity to the US fair use system; just to the contrary, it follows from the apparent difference from it.  Under section 107 of the US Copyright Act, the four factors are not exclusive; other factors may – and, where it is needed to judge fairness certainly should – be taken into account. In contrast, under 35-3(2) of the Korean Copyright Act, this seems unclear since, although the phrase “the following factors must be considered” may be read as “the following factors must be considered” (understood to mean that those factors must be always among the factors considered), the text may equally be read as “the following factors must be considered” (to mean that those factors – and those alone – must be considered). This shows that, even in countries where the intention is to introduce a US-type fair use system as faithfully as possible, without due traditions and without a well-established case law, some interpretation problems necessarily tend to emerge. 

However, the real problems may be found where usually the devil is hidden: in the details; in this case, in the way courts unfamiliar with such concepts might apply such a system. 

This may lead to legal uncertainty with potential conflicts with the three-step test – and thus with the international treaties. Such conflicts would be not just potential but pre-programmed – as a built-in element of the would-be treaty – if a provision like the one quoted at the beginning of this memorandum were included on the understanding that, by doing so, “more flexibility” and more and broader exceptions would be allowed than under the three-step test.  All this would be aggravated if fair use were promoted to be introduced in countries where not only there is no tradition for such kind of judge-made law but, due to the actual level of development of the judicial system, there would be no realistic hope that it might lead to the same satisfactory legal situation as the above-referred well-established traditional fair use and fair dealing/fair practice systems.         

7. Conclusions

Such a provision would create triple potential danger:

(i) A provision – according to which fair dealing/fair practice and fair use systems may be used to implement the exceptions foreseen in the would-be instrument/treaty – has never been necessary for the applicability of such systems where they are based on appropriate tradition and duly developed case law; at the same time, its inclusion would create a potential danger since it might suggest that now such systems may or should be introduced also in countries without such tradition and case law and, as a result, could lead to conflicts with existing international norms, in particular those on the three-step test. 

(ii) This potential danger would be seriously aggravated and made more probable due to the fact that those who insist on the inclusion of such a provision do so on the basis of an – badly founded – theory that a fair use or fair dealing/fair practice system would offer “more flexibility” and would make more and broader exceptions possible than what is allowed under the three-step test.

(iii)  Such a provision with the danger of undermining the adequate balance of interests guaranteed by the three-step test might have an impact on the application of other exceptions too; first, it might be presented as a standard for any new norm-setting activity in WIPO; and, second, it might be claimed that the “new interpretation” reflected in the proposed provision could and should serve also for the interpretation and application of any other exceptions allowed by the existing international norms.

-.-.-.-.-.-
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The provision has been improved, in comparison with its previous version, by somewhat mitigating (but not eliminating) the danger of suggesting the introduction of fair use or fair dealing systems in countries without any legal tradition concerning these concepts (and without duly developed case law guaranteeing the adequate application thereof). First, now there is a reference to legal traditions (although this is weakened by the alternative reference to mere “legal systems”); second, the phrase “whether existing or established to fulfill this instrument/treaty” – which would further stressed idea of newly introducing such systems – has been deleted (although this possibility – implicitly – would continue existing under the new version too).  

However, these improvements are only sufficient to reduce the potential dangers that such a provision might cause for the existing copyright system under the international copyright norms. This memorandum outlines those potential dangers.  

2. Existing fair dealing (fair practice) and fair use systems 

Fair dealing. The standard model of “fair dealing” systems is the British system. The essence of the system is that a set of bases for defense against actions for infringement of copyright is determined in the statutory law. The defense only succeeds where the judge finds in the concrete case that the conditions of fairness are met. 
Under the Copyright, Designs and Patents Act 1988 (CDPA) of the United Kingdom, fair dealing is limited for the purpose of research and private study (section 29), criticism, review, and news reporting (section 30). The courts have developed criteria to determine whether or not in these cases the “dealing” is truly fair.
 Those criteria only exist in the form of case law precedents; they have not been codified in statutory law. 
Similar “fair dealing” systems exist also in other countries following common law tradition with certain differences, although those differences do not concern the above-mentioned basic structure (exhaustive list of defenses and case-law determination of the criteria of fairness). For example, in the Australian and Canadian copyright acts, parody and satire are also listed as bases for finding fair dealing.
  Furthermore, the Canadian “fair dealing” system also differs from such systems of other common-law countries in two quite substantial aspects due to the famous 2004 ruling of the Supreme Court in the CCH Canadian Ltd. v. Law Society of Upper Canada case.
 The first such aspect is a weird statement in the ruling according to which the bases for defenses against actions for infringements should rather be characterized as bases for “users’ rights.”
 The second aspect is that the ruling lists six generally applicable principal (but non-exhaustive) factors to be applied to determine whether or not such alleged “users’ rights” may and should be recognized on the basis of the concept of fair dealing (factors which are quite similar to the criteria listed in the relevant provision of the US Copyright Act): (i) the purpose of the dealing;  (ii) the character of the dealing;  (iii) the amount of the dealing;  (iv) available alternatives to the dealing; (v) the nature of the work; and (vi) effect of the dealing on the work.  
Fair practice. In South Africa, the Copyright Act of 1978 applies quite a unique solution too in other aspects. The existence of this kind of legislation may be the reason for which, in the above-quoted draft provision, in addition to the well-known cases of fair dealing and fair use, reference is made also to fair practice. 
There are five kinds of exceptions in the South African Copyright Act (one of which does not mean genuine exceptions to economic rights but rather the exclusion of certain works from copyright protection as such):

(vi) Paragraph (1) of section 12 contains a fair dealing provision similar to the one in the UK Act.

(vii) Paragraphs (3) to (4) of section 12 provide for specific exceptions subject to fair practice. The two paragraphs – with negligible wording differences – correspond to those two provisions of the Berne Convention on specific exceptions (for quotations and illustrations for teaching, (Article 10(1) and (2)) in which the proviso “provided [the exception] is compatible with fair practice” appears.
(viii) Paragraphs (5) to (7) and (9) to (13) provide for exceptions to certain rights in cases specifically allowed by Berne provisions,
 and in two further cases where such exceptions are generally recognized as justified under the Convention and the other copyright treaties.
 The application of these exceptions is not subject to a proviso of fair dealing or fair practice, neither are they subject to the three-step test. 

(ix) Paragraph (8) does not contain genuine exceptions to rights; it rather excludes from copyright protection certain works where the Berne Convention allows to do so,
 and – in accordance with the Convention – clarifies that mere information is not covered by copyright.
 

(x) Section 13 provides for “general exceptions in respect of reproduction of works” to be permitted by regulation subject to the second and third criteria of the three-step test.
    
Without unnecessarily burdening this memorandum with an analysis about it, it seems sufficient to state that, in the given context, fair practice and fair dealing seem to be synonyms.      

The problem with these unique provisions is that one might interpret them to mean that neither the fair dealing exceptions nor the specifically provided exceptions are subject to the three-step test (which would be contrary to Article 13 of the WCT and Article 10 of the WCT), and furthermore that certain specific exceptions are not even subject to the criteria of fair sealing or fair practice.                        

Fair use. Of the three categories mentioned in the draft provision, the fair use system is the best known; reference has been mainly made to it in the preparatory work of the would-be instrument/treaty. It is so much well known that its presentation may only be needed for the sake of completeness. The quotation of the relevant section – section 107 – of the US Copyright Act seems to be sufficient:
Notwithstanding the provisions of sections 17 U.S.C. § 106 and 17 U.S.C. § 106A, the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include: 

5. the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; 

6. the nature of the copyrighted work; 

7. the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 

8. the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors. 

Two features of the fair use doctrine seem to be particularly relevant from the viewpoint of its comparison with the fair dealing/fair practice system and with the three-step test. First, contrary to the provisions on fair dealing/fair practice, only the most typical bases for finding for free use are listed but the list is non-exhaustive. Second (this does not follow directly from the text of section 107 – which is just a statutory codification of case law itself – but from case law), contrary to the three-step test, the non-exhaustive criteria on the basis of which it should be judged whether or not a certain use is fair are not cumulative in the sense that an exception will only pass scrutiny if all those criteria suggest fair use (under the three-step test, an exception may only be allowed if it fulfills all the three criteria of the test step by step).      

3. Fair dealing/fair practice, fair use and the copyright treaties
Under Article 36(1) of the Berne Convention, “any contracting party… undertakes to adopt, I accordance with its constitution, the measures necessary to ensure the application of this Convention.” This offers flexibility as regards the way in which the Convention is applied. However, Article 36(2) also determines the limits of such flexibility stating the principle of pacta sunt servanda by providing that “at the time a country becomes bound by this Convention, it will be in a position under its domestic law to give effect to the provisions of this Convention.” 
In Article 1(1) of the TRIPS Agreement, the same principles are reflected. The first sentence applies the principle of pacta sunt servanda (“Members shall give effect to the provisions of this Agreement”), while the third sentence states that there is flexibility regarding the “appropriate method of implementing of the Agreement within their own legal system and practice” (of course, as long as such a “method” truly guarantees the implementation of provisions of the Agreement giving effect to them in accordance with the first sentence). 

Article 14(1) of the WIPO Copyright Treaty (WCT) contains practically the same provisions as Article 36(1) of the Berne Convention, except that it refers to the legal systems of the Contracting Parties rather than to their constitutions. 

As it can be seen, there is no obligation for the contracting parties of these treaties to implement the provisions thereof by statutory law; they may leave implementation to case law or to a combination of statutory law and case law – provided the treaties are duly implemented giving effect to their provisions.

From the viewpoint of this memorandum mainly the due implementation of the three-step test – provided in Article 9(2) of the Berne Convention (covering the right of reproduction), Article 13 of the TRIPS Agreement and Article 10 of the WCT (covering any economic right under copyright) is relevant. 
It is submitted that due to the above-mentioned provisions of the copyright treaties, the contracting parties are allowed to implement the treaties concerning exceptions and limitations (hereinafter: exceptions) more or less through case law. There seems to be no provisions in the statutory laws of the countries mentioned above which apply fair dealing/fair practice or fair use systems that would suggest any conflict with the three-step test. It depends on the case law on the actual application of these systems in practice whether it is in accordance or in conflict with the test. This issue is discussed more in detail below. 
4. Those who promote such a provision wrongly imply that the fair use doctrine is not in accordance with (the correct interpretation of) the three-step test 
and suggest that the international norms be adapted to allow fair use 
also where it is allegedly in conflict with the test
There may be hardly any doubt that this is the intention behind the above-quoted draft text. This becomes quite clear for anybody who reads, for example, the statements published on the website of Knowledge Ecology International (KEI) which is among the most active  promoters of a provision on fair dealing, fair practice and fair use.    
In an article published on KEI’s website last November, the following theory is presented:

Currently, at SCCR 25, the interpretation of the three-step test is again being discussed, but how does it compare with the United States four-facture fair use test? While international law and the United States Copyright Act both provide for specifically enumerated limitations and exceptions as well as a test for additional limitations and exceptions, the United States "fair use" test provides a broader and more flexible interpretation than the restrictive WTO interpretation of the "three-step test." These interpretations are important, determining whether a flexible approach is taken, likely to result in greater limitations and exceptions…
A version of the three-step test also appears in the TRIPS Agreement and in 2000, a WTO panel decision interpreted the three-step on limitations and exceptions narrowly, requiring that parties meet all three criteria to satisfy limitations to exclusive rights under Article 13 of TRIPS (of (1) certain special cases; (2) that do not conflict with a normal exploitation of the work; and (3) do not unreasonably prejudice the legitimate interests of the right holder). This interpretation results in a restrictive reading of the three-step test, requiring parties to independently satisfy each of the three criteria. If one factor is not satisfied, the inquiry ends and the limitation or exception will be found in non-compliance with the three-step test.

In the United States, many limitations and exceptions to copyright are specifically codified under the Copyright Act. However, many noninfringing uses in the United States are not specifically enumerated, but rather, stem from the broad "fair use" provision codified at 17 U.S.C. 107. Section 107 provides for four factors in determining whether a use is "fair use" and therefore not an infringement of copyright. These four factors include: 1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; 2) the nature of the copyrighted work; 3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 4) the effect of the use upon the potential market for or value of the copyrighted work.

In applying the four fair use factors, courts in the United States have repeatedly held that a party need not prevail on each of the four factors, but are weighed and balanced… 

Thus, even where a defendant cannot establish satisfaction of one (or more) of the four enumerated factors, fair use may still apply. Taking a holistic approach, considering the four factors in total, allows greater flexibility and additional limitations and exceptions that may not otherwise be found as valid fair use if the defendant were required to satisfy each of the four factors… This approach is clearly distinguishable from the approach of the 2000 WTO panel and is more in line with the approach favored in the Max Planck Declaration on a Balanced Interpretation of the Three-Step Test which advocates for a holistic approach.
  

The allegations may be summed up in this way. If it is accepted that the three-step test is to be applied in a way that all the three criteria must be fulfilled by an exception, not all exceptions allowed under the fair use doctrine would be in accordance with the test. In such a case, the US fair use system would offer more flexibility and would allow more and broader exceptions than the three-step test since, contrary to the cumulatively applied three criteria of the test, the four factors mentioned in section 107 of the Copyright Act are not necessarily cumulative; fair use may apply even where it does not satisfy one (or more) of those factors. 

However, it is obvious – since it unequivocally follows from the text and from the negotiation history of the international norms on the three-step test – that the three criteria of the test are cumulative. When the two WTO dispute settlement panels dealing, in 2000, with the interpretation of the test as provided in Articles 13 and 30 of the TRIPS Agreement, respectively,
 recognized this, they adopted the only possible correct interpretation of the test. 

Thus, the allegation according to which the US fair use system allows the application of exceptions also in cases where under the three-step test this would not be possible, does not suggest less than that the US copyright law is in conflict with Article 9(2) of the Berne Convention, Article 13 of the TRIPS Agreement and Article 10 of the WCT. 
The idea behind the above-quoted provision (or its variant) of the would-be international instrument/treaty is to suggest that the exceptions to be provided in it may be implemented in a “more flexible” way than what follows from the three-step test and its correct interpretation, including through a fair use system allegedly offering such a “more flexible” way. 
As it also turns out from the text published on KEI’s website and quoted above, the proponents of such a provision to be included in the instrument/treaty would prefer the idea of adapting the three-step test, or at least its interpretation, to the alleged “more flexible” nature of the fair use doctrine. In this connection, reference is made to the Munich Declaration in which, among other things, it is suggested that – similarly to the four factors mentioned in section 107 of the US Copyright Act – the three conditions of the test only have to be considered but, if one of them is not fulfilled, an exception may still be applied. It is in particular the key second condition (no conflict with a normal exploitation of works) about which the Declaration seems to be of the view that it may be neglected. I have presented the unequivocal reasons in a paper for which this weird theory is in head-on crash with the relevant international norms. It is available on my website (www.copyrightseesaw.com),
 but for ready availability I also attach a copy to this memorandum. However, even without such a detailed analysis, it must be obvious for anybody who is aware of the meaning of the words and expressions involved that, in this respect, there is fundamental difference between section 107 of the US Act and the treaty provisions on the three-step test. In section 107, the expression “the factors to be considered shall include…” may truly be understood that, by considering a factor, it may be found that an exception is applicable even where it does not satisfy that specific factor. In contrast, the treaty provisions on the three-step test have the structure of “shall confine limitation or exceptions to/shall be a matter… to permit… in certain special cases … provided that… and that” which cannot be interpreted as to mean that an exception may be applied also where it is not confined to a special case, or where it is confined to such a case, it does not fulfill the first proviso, or where, although it also fulfills the first proviso, it does not fulfill the second one.               
However, as discussed below, it is not necessary to adapt the three-step test to the presumed “more flexible” nature of the fair use doctrine. There is appropriate and solid reason to be of the view that the US fair use system, due to the duly developed case law on which it is based, is in accordance with the three-step test. 

In the case of the fair dealing/fair practice provisions in the respective national laws, it may also be stated that, with an adequately established applied case law, they may be in accordance with the three-step test.     

5. There is no well-founded reason to allege that a truly well-established fair use or fair dealing/fair practice system would not be in accordance with the three-step test 
A couple of academics have expressed doubts about the compatibility of fair use as codified in section 107 of the US Copyright Act – and as it is applied in practice – with the three-step test.
  The source of such doubts may be found in a specific interpretation of the first “step” of the test under which exceptions and limitations may only be applied in certain special cases. In such a case, the adjective “certain” is interpreted as a requirement of a completely precise determination in statutory law of the scope of application of exceptions and limitation, which in under this view is not fulfilled in the US Copyright Act. However, other leading commentators
 have pointed out in a persuasive manner that the doubts of the said academics are unfounded since they are based on an erroneous interpretation of the first “step” (see below more in detail). 

These kinds of academic views have been based to a great extent to a specific reading of the report adopted by the second of the two WTO dispute settlement panels which interpreted the three-step test in 2000. Both panel reports were adopted in 2000; the first one in a patent case where an adapted version of the test provided in Article 30 of the TRIPS Agreement was concerned (hereinafter: the WTO patent panel),
 and three months later a second one in a copyright case interpreting Article 13 of the Agreement
 (hereinafter: the WTO copyright panel) (see below).  

The WTO copyright panel, in interpreting the first condition of the test as provided in Article 13 of the TRIPS Agreement did not go beyond what it believed to be the ordinary meaning of the terms "certain" and “special.” In respect of the term “certain” it stated that its ordinary meaning is "known and particularised, but not explicitly identified", "determined, fixed, not variable; definitive, precise, exact"
 After quoting these different dictionary definitions, the panel concluded as follows: 

In other words, this term means that, under the first condition, an exception or limitation in national legislation must be clearly defined.  However, there is no need to identify explicitly each and every possible situation to which the exception could apply, provided that the scope of the exception is known and particularised.  This guarantees a sufficient degree of legal certainty.
 (Emphasis added.)

Then the panel turned to the term “special” and quoted from the Oxford Dictionary that it connotes "having an individual or limited application or purpose", "containing details; precise, specific", "exceptional in quality or degree; unusual; out of the ordinary" or "distinctive in some way".
  It deduced from this the following meaning: 

This term means that more is needed than a clear definition in order to meet the standard of the first condition.  In addition, an exception or limitation must be limited in its field of application or exceptional in its scope.  In other words, an exception or limitation should be narrow in quantitative as well as a qualitative sense. This suggests a narrow scope as well as an exceptional or distinctive objective.
 (Emphasis added.)  

The panel has not given sufficient explanation why it has based the interpretation of the word “certain” apparently on one of the dictionary definitions: “determined, fixed, not variable; definitive, precise” and why not on the other one: “known and particularised, but not explicitly identified.” While certain commentators
 consider the panel’s interpretation as appropriate, many others
 are of the opinion that the word “certain” in front of “special cases” does not have a separate normative meaning, that it is used rather as a synonym of “some,” and that only the adjective “special” and the confined nature are decisive. 
On the basis of the latter – in my view the only possible correct – interpretation, the allegations according to which the US fair use regulation and practice is not in accordance with the three-step step may be easily rejected. As mentioned above, the basis of such allegations is the view that the US Copyright Act does not fulfill the condition of “certainty,” since it does not contain a sufficiently clear definition as required by the above-mentioned interpretation of the WTO panel. However, such a doubt about the US law is not justified even on the basis of the interpretation adopted by the copyright panel since it is based on an unjustified over-stretched emphasis of an isolated element of the panel’s finding: the requirement of clear definition as a criterion of “certainty.” This is so, since the panel otherwise adopts a sufficiently relaxed interpretation thereof by emphasizing, as quoted above, that “there is no need to identify explicitly each and every possible situation to which the exception could apply.” 

Otherwise, the fact that the international copyright community has not questioned the harmony of the fair use doctrine (and equally of the fair dealing systems) with the three-step test is reflected also in the documents on the preparatory consultations of the accession of the US to the Berne Convention. In respect of exceptions and limitations, only the jukebox exception was raised by WIPO and by the representatives of parties to the Berne Convention. No views were expressed according to which section 107 of the US Act and the fair use regime in general would be in conflict with Article 9(2) of the Berne Convention.
 

This was further confirmed at the Diplomatic Conference which adopted the WCT and the WPPT in 1996. The delegate of the US at the session of Main Committee I made the following statement: “it was essential that the Treaties permit application of the evolving doctrine of ‘fair use,’ which was recognized in the law of the United States of America, and which was also applicable in the digital environment.”
   

None of the 120 government delegations found anything in this statement for which it would have opposed or even commented on it.  The reason for this was – and it is still the case – that, in the US fair use system, exceptions are also only applied in a way confined to certain special cases (and also fulfilling the other two conditions of the three-step test); just the identification of those cases is the result of a rich and fine-tuned case law rather than statutory law and its application.  

6. The introduction of fair use (or fair dealing) in a country without appropriate legal tradition and well-established case law may create conflicts with the three-step test
When we consider the chances and possible consequences of introducing a fair use (or fair dealing) system in a country where there has been no such legal tradition, it should be taken into account that such a step may take place in two different ways. The first way is to introduce it but to recognize and state that its application is also subject to the three-step test. The second way would be to introduce such a system on the understanding – as suggested by KEI and its allies – that it is “more flexible” than the three-step test and that thus it allows the application of exceptions that would not be allowed by the three-step test (at least in accordance with the correct interpretation thereof).            
On the basis of the text of the new provisions, it seems that the way fair use has been introduced in the Republic of Korea may fall in the first above-mentioned category. The new Article 35-3 of the Korean Copyright Act, under the title of “Fair Use of Copyrighted Material,” reads as follows:

3. Except for situations enumerated in art. 23 to art. 35-2 and in art. 101-3 to 101-5, provided it does not conflict with a normal exploitation of copyrighted work and does not unreasonably prejudice the legitimate interest of the copyright holder, the copyrighted work may be used, among other things, for reporting, criticism, education, and research. 

4. In determining whether art. 35-3(1) above applies to a use of copyrighted work, the following factors must be considered: the purpose and character of the use, including whether such use is of a commercial nature or is of a nonprofit nature; the type or purpose of the copyrighted work; the amount and importance of the portion used in relation to the copyrighted work as a whole; the effect of the use of the copyrighted work upon the current market or the current value of the copyrighted work or on the potential market or the potential value of the copyrighted work.

These provisions may only be interpreted in one way; namely that the exceptions in the specific cases mentioned in paragraph (1) may only be applied if they correspond also to the second and third conditions of the three-step test. Paragraph (2) does not relax these conditions in any way whatsoever; it indicates the factors which should be considered in order to establish whether or not an exception would correspond to the criteria under paragraph (1); that is, practically to the three-step test. 
However, if the above-quoted translation is correct, there still seems to be a problem which does not follow from its – “advertised” – similarity to the US fair use system; just to the contrary, it follows from the apparent difference from it.  Under section 107 of the US Copyright Act, the four factors are not exclusive; other factors may – and, where it is needed to judge fairness certainly should – be taken into account. In contrast, under 35-3(2) of the Korean Copyright Act, this seems unclear since, although the phrase “the following factors must be considered” may be read as “the following factors must be considered” (understood to mean that those factors must be always among the factors considered), the text may equally be read as “the following factors must be considered” (to mean that those factors – and those alone – must be considered). This shows that, even in countries where the intention is to introduce a US-type fair use system as faithfully as possible, without due traditions and without a well-established case law, some interpretation problems necessarily tend to emerge. 

However, the real problems may be found where usually the devil may be found: in the details; in this case, in the way courts unfamiliar with such concepts have to apply such a system. 

This may lead to legal uncertainty with potential conflicts with the three-step test – and thus with the international treaties. Such conflicts would be not just potential but pre-programmed – as a built-in element of the would-be treaty – if a provision like the one quoted at the beginning of this memorandum were included on the understanding that, by doing so, “more flexibility” and more and broader exceptions would be allowed than under the three-step test.  All this would be aggravated if fair use were promoted to be introduced in countries where not only there is no tradition for such kind of judge-made law but, due to the actual level of development of the judicial system, there would be no realistic hope that it might lead to the same satisfactory legal situation as the above-referred well-established traditional fair use and fair dealing/fair practice systems.         

7. Conclusions
Such a provision would create triple potential danger:

(iv) A provision – according to which fair dealing/fair practice and fair use systems may be used to implement the exceptions foreseen in the would-be instrument/treaty – has never been necessary for the applicability of such systems where they are based on appropriate tradition and duly developed case law; at the same time, its inclusion would create a potential danger since it might suggest that now such systems may or should be introduced also in countries without such tradition and case law and, as a result, could lead to conflicts with existing international norms, in particular those on the three-step test. 

(v) This potential danger would be seriously aggravated and made more probable due to the fact that those who insist on the inclusion of such a provision do so on the basis of an – badly founded – theory that a fair use or fair dealing/fair practice system would offer “more flexibility” and would make more and broader exceptions possible than what is allowed under the three-step test.

(vi)  Such a provision with the danger of undermining the adequate balance of interests guaranteed by the three-step test might have an impact on the application of other exceptions too; first, it might be presented as a standard for any new norm-setting activity in WIPO; and, second, it might be claimed that the “new interpretation” reflected in the proposed provision could and should serve also for the interpretation and application of any other exceptions allowed by the existing international norms.

-.-.-.-.-.-

� It seems that now it is more than probable that what will be adopted in Marrakesh in June this year will be a treaty rather than a soft-law instrument. However, in the last official version of the draft text, still the alternative “instrument” also has appeared. The – so far imaginary – title „Treaty on Accessible Format Copies for the Visually Impaired” is intended to stress that, if a treaty is adopted, it should be considered unique for the reason indicated in the title. The specific political reasons for which a treaty may be adapted on exceptions for the visually impaired even if not really needed, do not exist in respect of other exceptions.      


� A good example – frequently referred to – is how Lord Dening summed up the criteria of fairness of quotations (on the basis of the criticism and review defense) in the well- known Hubbard v. Vosper case ([1972] 2 QB 84, [1972] 1 All ER 1023., p. 94) : “You must first consider the number and the extent of the quotations... Then you must consider the use made of them. If they are used as a basis of comment, criti�cism or review, that may be fair dealing. If they are used to convey the same information as the author, for a rival purpose, they may be unfair. Next you must consider the proportions. To take long extracts and attach short comments may be unfair. But short extracts and long comments may be fair. Other conside�rations may come to mind also. But... it must be a matter of impression.”


� Section 41A of the (amended) Australian Copyright Act 1968 and section 29 of the (amended) Canadian Copyright Act 1985.   


� 2004 SCC 17, [2004] 1 SCR 339. 


� The statement reads as follows: „[T]he fair dealing exception is perhaps more properly understood as an integral part of the Copyright Act than simply a defence. Any act falling within the fair dealing exception will not be an infringement of copyright. The fair dealing exception, like other exceptions in the Copyright Act, is a user's right. In order to maintain the proper balance between the rights of a copyright owner and users' interests, it must not be interpreted restrictively.” The nature and volume of this memorandum does not allow elaboration on the reasons for which this ideology-based theory is strange and unfounded. It seems sufficient to stress that it appears to deny that what are unequivocally (and rightly) characterized by the international copyright treaties as exceptions to and limitations of exclusive rights  (see Article 13 of the TRIPS Agreement, Article 10 of the WCT, Article 16 of the WPPT and Article 16 of the BTAP) are not truly exceptions and limitations.         





� Ephemeral recording by broadcasting organizations;  use of lectures, addresses or other works of a similar nature which are delivered in public; use of articles and broadcasts on current economic, political or religious topics.


� Use of works for the purposes of judicial proceedings or by reproduction for the purposes of reporting on judicial proceedings; bona fide demonstration of radio or television receivers or any type of recording or playback equipment to clients by dealers in such equipment.


� Official texts of a legislative, administrative and legal nature; political speeches and speeches delivered in legal proceedings. 


� News of the day having the character of mere items of press information. 


� The provision reads as follows: „In addition to reproductions permitted in terms of this Act reproduction of a work shall also be permitted as prescribed by regulation, but in such a manner that the reproduction is not in conflict with a normal exploitation of the work and is not unreasonably prejudicial to the legitimate interests of the owner of the copyright.”





� “United States Four Fair Use Factors and the WTO Three-Sep Test” submitted by K. Cox; November 20, 2012; at http://keionline.org/node/1597.  


� WTO document WT/DS114/R of March 17 2000; panel report in the Canada – patent protection of pharmaceutical products case (hereinafter: WT/DS114R report); WTO document WT/DS160/R of June 15, 2000; panel report in the United States – Section 110(5) of the United States Copyright Act (hereinafter: WT/DS160/R report). 


� Under the title “’Munich Declaration’ on the three-step test – respectable objective; wrong way to try to achieve it.” 





� The opinion which is the most frequently referred to has been expressed by Herman Cohen Jehoram in his article: “Einige Grundsatze zu Ausnahmen im Urheberrecht” in  Gewerblicher Rechtschutz und Urheberrechts Internationaler Teil, 2001, p. 808. For a description and analysis of Jehoram’s views, see M. Senftleben: “Copyright, Limitation and the Three-step Test,” Kluwer Law International, 2004 (hereinafter: Senftleben), pp. 162 and 165.          


� See Senftleben, pp. 166-168. 	


� WTO document WT/DS114/R of March 17 2000; panel report in the Canada – patent protection of pharmaceutical products case (hereinafter: WT/DS114R report).       


� WTO document WT/DS160/R of June 15, 2000; panel report in the United States – Section 110(5) of the United States Copyright Act (hereinafter: WT/DS160/R report).   


� WT/DS160/R report, para. 6.108, quotation in the report from The New Shorter Oxford English Dictionary (hereinafter: "Oxford English Dictionary"), Oxford (1993), p. 364.


� WT/DS160/R report, para. 6.108. 


� WT/DS160/R report, para. 6.109, quotation in the report; Oxford English Dictionary, p. 2971.


� WT/DS160/R report, para. 6.109. 


� See S. Ricketson – J. C. Ginsburg: International Copyright and Neighboring Rights – The Berne Convention and Beyond, Oxford University Press, 2006, pp. 765-767. 
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